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United States Court of Appeals for the 

District of Columbia 


No. 6254. 

i 

Denny Hughes, Plaintiff in Error, 

vs. 

Westchester Development Corporation. 


1 Municipal Court of the District of Columbia. 

No. 283133. | 

Westchester Development Corporation, Plaintiff, 

vs. 

i 

Denny Hughes, Defendant. 

United States of America, 

District of Columbia, s$: 

i 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thq following 
papers were filed and proceedings had, in the aboj^e-entitled 
cause, to wit: 

2 Affidavit of Merit. 

Filed January 4, 1934. 

i 

i 

District of Columbia, ss: 

Herbert W. Thornton being first duly sworh on oath 
deposes and says; that he is an agent of the plaintiff 
corporation and makes this affidavit upon personal knowl¬ 
edge; that the plaintiff corporation has a just, valid and 
existing cause of action against the defendant, Denny 

1—6254a 



2 


DENNY HUGHES VS. WESTCHESTER DEV. CORP. 


Hughes, which is as follows; that prior hereto, on to wit, 
the 12th day of September, 1932, the plaintiff corporation 
at the special instance and request of the defendant en¬ 
tered into an agreement of lease with the defendant for 
the rental of Apartment 442-B, Westchester Apartments, 
for a period of twelve months beginning the first day of 
October, 1932 and ending the 30th day of September, 1933 
at the agreed rental of Nine Hundred Thirtv Dollars 
($930.00) for the term of said lease; that by the terms 
of said lease agreement entered into by and between the 
plaintiff corporation and the defendant, the defendant 
agreed to pay the agreed rental for said apartment at 
the rate of $77.50 per month on the first day of each and 
every month of the term of said lease, beginning on the 
First day of October, 1932; that by virtue of the lease 
entered into between the plaintiff corporation and the de¬ 
fendant, the defendant entered upon the premises of the 
defendant and occupied Apartment 442-B in the West¬ 
chester Apartments, and became a tenant of the plaintiff; 
that thereafter the defendant, while a tenant of the plain¬ 
tiff corporation and in consideration of said agreement 
of lease therefor entered into with the plaintiff corpora¬ 
tion gave to the plaintiff corporation his check in the sum 
of $77.50 for rent for the month of February, 1933; 
3 that upon presentation to defendant’s bank said 
check was dishonored and returned to the plaintiff 
corporation and the agreed rent for the month of Febru¬ 
ary, 1933 has not been paid by the defendant and is still 
due and owfing to the plaintiff corporation; that in addi¬ 
tion thereto there has been charged to the plaintiff cor¬ 
poration the sum of $2.21 as protest fees on the check of 
the defendant which was dishonored; that thereafter on 
the 21st day of April, 1933 the defendant without .just 
cause or excuse, and in violation of the lease agreement 
heretofore referred to abandoned the apartment under 
lease with the plaintiff corporation and moved from said 
apartment; that the plaintiff corporation after advising 
the defendant that he would be held for any loss sustained 
by reason of the violation of said lease agreement and his 
removal from said apartment attempted to rerent said 
apartment for the benefit and credit of the defendant but 
the same remained vacant and unoccupied over a period 
covered by the months of May, June, July and August, 
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1933 and the plaintiff corporation suffered a loss for the 
full amount of $77.50 per month; that there is now justly 
due and owing by the defendant to the plaintiff the sum 
of Three Hundred Eighty-Nine Dollars and Sejventy-one 
cents ($389.71) together with interest on the same.| Where¬ 
fore, the plaintiff corporation brings this suit ahd claims 
judgment against the defendant in the sum of Three Hun¬ 
dred Eighty-Nine Dollars and Seventy-one Cents I($389.71) 
exclusive of all set offs and just grounds of defense, be¬ 
sides the cost of this suit. 

(Signed) HERBERT W. THORNTON. 

Subscribed and sworn to before me this 3 day of Jan¬ 
uary, A. D. 1934. 

[notary seal.] (Signed) RUSSELL B. KING, 

Notary Public, D . C. 

4 Bill of Particulars . 

Filed January 4, 1934. 

Plaintiff corporation for its particulars of demand 
against the defendant, Denny Hughes, states as fcjllows: 

To rent, Apartment 442-B, Westchester Apartments, 
under agreement of lease. 


February, 1933 . 

May, 1933 .... 

June, 1933 . 

July, 1933 .. 

August, 1933 . 

To cost of protest fee, check of defendant date(l 
February 10, 1933 . 


$77.50 

77.50 

77.50 

77.50 

77.50 

2.21 


Total. $389.71 


together with interest on the same from August 1| 1933. 


(Signed) 


JAMES E. SHIFFLETTE, 

226 Woodivard Building, 

Attorney for Plaintiff. 
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DENNY HUGHES VS. WESTCHESTER DEV. CORP. 


Summons. 

Filed January 4,1934. 

In the Municipal Court of the District of Columbia, 
Municipal Court, 467 C St. N. W. 

At Law. 


No. 283133. 


Westchester Development Corporation, a Corporation, 

Plaintiff, 

vs. 


Denny Hughes, Defendant. 

The President of the United States to the Defendant, Denny 
Hughes, Greeting: 


You are hereby summoned to appear in this Court on 
29th day of January, A. D., 1934, at 10 a. m., to answer the 
plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his 
declaration—bill of particulars; and in case of your failure 
so to appear and answer, judgment will be given against 
you by default. (Over.) 

5 Witness, the Honorable George C. Aukam, Presid¬ 

ing Judge of said Court the 4th day of Januarv, A. D., 

1934. 


(Signed) 

Back of Summons: 


BLANCHE NEFF, 

Clerk. 


At Law. 

No. 283133. 

Westchester Development Corp., a Corporation, 

vs. 

Denny Hughes, Stewart Bldg., 6th and D Sts. N. W. 
Issued-, 193-. 

Served copies of the declaration, affidavit, bill of par¬ 
ticulars and this summons, on the Defendant,-, the 11th 

dav of January, 1934. 

(Signed) E. C. SNYDER, 

I U. S. Marshal , 

(Signed) By ROBERT G. BEARS, 12, 

i Deputy . 
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DENNY HUGHES VS. WESTCHESTER DEV. CORF. 

I 

% ; 

Second Amended Affidavit of Defense, j 

Filed April 20,1934. j 

j 

District of Columbia, ss : 

Denny Hughes, being first duly sworn, on oath deposes 
and says that he is the defendant in the above entitled 
cause; lie denies that he is indebted to the plaintiff in the 
sum herein sued for, or in any sum whatever; hh further 
says that the rent for the said premises for the jnonth of 
February, 1933 was paid; the defendant further says that 
before and at the time of the execution of the lease, the 
plaintiff knwe that the apartment described in the affidavit 
of merit was to be used and occupied and was Jused and 
occupied by the defendant’s Mother as her home and 
6 that, as the plaintiff well knows, your defendant occu¬ 
pied and lived at a different residence; thjat at the 
time that this apartment was first occupied by the defend¬ 
ant’s mother she discovered it was overrun vjith cock¬ 
roaches, bugs and other insects and thereupon reported the 
condition to plaintiff’s agents and likewise attempted to 
remedy this condition herself; that these roaches, bugs and 
insects were so numerous around and in the apartment that 
it was nearly impossible to use the kitchen and toilet facili¬ 
ties of the said apartment, making the apartment danger¬ 
ous to her health and un-habitable; that as result of a cer¬ 
tain family misfortune defendant’s Mother became seri- 
ously ill and highly nervous, and in her then condition of 
health she was unable any longer without serious impair¬ 
ment to her health to stand the condition of the apartment 
due to the fact that the apartment was still overrun with 
these roaches, bugs and other insects; that during the en¬ 
tire occupancy of the apartment there could be frequently 
heard in this apartment loud sounds of a radio, figjhts, danc¬ 
ing, and other disturbances at various hours of the day, 
night and early morning; that many complaints 'vfere made 
to the management, in vail; all of which said condition in 
and about the apartment rendered the apartnjent unin¬ 
habitable, unsanitary and dangerous to the health of the 
occupants of said apartment, which conditions forces de¬ 
fendant’s Mother to quit and vacate the said Apartment, 
and by reason of the agrievances herein complaihed of she 
was constructively evicted from the said apartment. 
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DENNY HUGHES VS. WESTCHESTER DEV. CORP. 


Wherefore, the defendant asks that the cause be dis¬ 
missed. 

(Signed) DENNY HUGHES. 

Subscribed and sworn to before me this 19th day of April, 
1934. 

[notary seal.] (Signed) MARY H. McCOY, 

; Notary Public, D. C. 

7 The Findings of the Court and Judgment. 

April 23,1934. 

Minutes 78, page 474: 

* 

Upon consideration of plaintiff’s motion for judgment 
for want of a sufficient affidavit of defense, it is ordered 
that said motion be, and the same is hereby granted as to 
the sum of Three! Hundred Ten Dollars ($310.00), and 
cause is continued for trial as to the rent for the month of 
February 1934. Wherefore it is considered that the plain¬ 
tiff recover of the defendant the sum of Three Hundred 
Ten Dollars ($310.00), with interest from August 1, 1933 
and costs and have execution thereof. 

Assignment of Error. 

May 26,1934. 

Comes now the defendant in this above entitled cause 
and assigns as error the following: 

1. The action and ruling of the Court in entering judg¬ 
ment in favor of plaintiff, for want of a sufficient Affidavit 
of Defense. 

(Signed) i RUSSELL KELLY, 

Attorney for Defendant. 

Service of a copy of the foregoing Assignment of Error 
acknowledged this 25th dav of Mav, 1934. 

(Signed) JAMES E. SHIFFLETTE, 

Attorney for Plaintiff. 

8 Designation of Record. 

Filed May 26, 1934. 

The clerk of the Municipal Court, will please prepare as 
record on appeal the following papers: 

1. The affidavit of merit, particulars of demand and 
summons. 
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DENNY HUGHES VS. WESTCHESTER DEV. CO^P. 

2. The second amended affidavit of defense. 

3. The findings of the Court. (Aukam, J.) 

4. The Judgment. 

5. The assignment of error. 

6. This designation. 

(Signed) RUSSELL KELjLY, 

Attorney for Defendant. 

\ 

Service of a copy of the foregoing Designation of Rec¬ 
ord, acknowledged this 25th day of May, 1934. 

(Signed) JAMES E. SHIFFLETjTE, 

Attorney for Plaintiff. 

9 Filed May 21, 1934. Municipal Court, District of 

Columbia. 

United States of America, ss: 

7 

The President of the United States to the iionorable 

George C. Aukam, Judge of the Municipal Court of the 

District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Westchester De¬ 
velopment Corporation, Plaintiff, and Denny Hughes, De¬ 
fendant, Law No. 283,133, a manifest error hath Jiappened, 
to the great damage of the said Defendant, as b^ his com¬ 
plaint appears. We being willing that error, if j any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do j command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning th$ same, to 
the Court of Appeals of the District of ColumbiaL together 
with this writ, so that you have the same in the sjaid Court 
of Appeals, at Washington, within 20 days from tljie settling 
of the bill of exceptions, or within such additional time 
after the expiration of the 20 days as the court below or a 
judge thereof for sufficient cause shall allow; th^t the rec¬ 
ord and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according tb the laws 
and customs of the United States should be done] 
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Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 19th day of May, in the 
year of our Lord one thousand nine hundred and thirty- 
four. 


[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 


Allowed by 

JO SI AH A. VAN ORSDEL, 

Associate Justice of the Court of Appeals 
of the District of Columbia. 

10 Action of Court on Defendant's Motion to Extend 

Time Within Which to File Record. 

June 12, 1934. 

Minutes 83, page 94: 

It is ordered, on motion of the defendant, and with con¬ 
sent of plaintiff, that the time -within which to file tran¬ 
script of record with the court of appeals be, and the same 
is hereby extended to and including July 2, 1934. 

11 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 11, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to direction of 
counsel herein filed, copy of -which is made part of this 
transcript, in Cause, At Law, No. 283133, wherein West¬ 
chester Development Corporation, is plaintiff, and Denny 
Hughes is defendant, as the same that remains upon the 
files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my hame and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of June, 1934. | 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEIpF, 

| Clerk. 

i 

| 

Endorsed on cover: Municipal Court of the District of 
Columbia. No. 6254. Denny Hughes, Plaintiff jin Error, 
vs. Westchester Development Corporation. Unitjed States 
Court of Appeals for the District of Columbia. Piled Jun. 
25, 1934. Henry W. Hodges, Clerk. 
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United States Court of Appeals for 
The District of Columbia 

OCTOBER TERM, 1934 
No. 6254 


DENNY HUGHES, PLAINTIFF IN ERR0R, 


vs. 

WESTCHESTER DEVELOPMENT CORPORATION 


I 

BRIEF FOR PLAINTIFF IN ERROR | 


STATEMENT OF THE CASE 

This is an appeal of Denny Hughes, plaintiff in 
error, from a judgment in the sum of Three Hundred 
and Ten Dollars ($310.00) entered in the Municipal 
Court of the District of Columbia by Judge Aijikam on 
a motion for judgment for want of sufficient affidavit 
tiled by respondent’s attorney, James E. Shiffiette. 

Briefly, the facts in this case, which are uncontra¬ 
dicted, insofar as this appeal is concerned,! are as 
follows: 

Denny Hughes, plaintiff in error, had entered into 
an agreement of lease for the rental of an apartment 
in the Westchester Apartments for the use and occu¬ 
pancy of his Mother, as her home, at a monthly rental 
of Seventy Seven Dollars and fifty cents ($77|.50), at 


2 


the time this apartment was first occupied by the 
Mother of said plaintiff in error, she discovered it was 
overrun with cockroaches, bugs and other insects and 
thereupon, immediately reported said condition to the 
agents of the respondent. She had also made every 
possible effort herself through the use of chemicals, 
powders and sprays to remedy this condition herself, 
to no avail. Furthermore, during the entire occupancy 
of said apartment there could be and were frequently 
heard in this apartment loud sounds of radios, fights, 
arguments, dancing, and other disturbances at various 
hours of the day, night and early morning to the great 
discomfort and impairment of the health of Mrs. 
Hughes, Mother of the plaintiff in error. 

Subsequently, as a result of a certain family mis¬ 
fortune Mrs. Hughes became seriously ill and highly 
nervous, and in her then condition of health she was 
unable any longer without serious impairment to her 
health to cope with the conditions of the apartment 
and its immediate environment, due to the fact that 
the apartment was still overrun with these roaches, 
bugs, vermin and other insects, making it nearly im¬ 
possible to use the kitchen and toilet facilities of the 
said apartment. That although Mrs. Hughes had on 
numerous occasions reported and complained of the 
heretofore mentioned conditions in and about the 
apartment which said conditions rendered the apart¬ 
ment uninhabitable, unsanitary and dangerous to the 
health of said occupant of the said apartment, she re¬ 
ceived no relief and was forced by the existing condi¬ 
tions to quit and vacate the said apartment. 

In January of 1934, the respondent in this case filed 
suit against the plaintiff in error for rent for said 
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apartment for the unoccupied period of said apartment 
during the months of May, June, July and August of 
1933. * | 

The hereinabove mentioned facts were set fcjrth in 
an Affidavit of Defense to respondents Bill of Particu¬ 
lars filed in the Municipal Court and was ruled insuffi¬ 
cient by the Trial Judge, whereupon an exception was 
allowed and appeal noted: 

i 

j 

POINTS i 

! 

At the outset be it remembered that the allegations 
contained in the Second Amended Affidavit of Defense 
are wholly uncontradicted by counsel for the respond¬ 
ent whose contention is that assuming all those state¬ 
ments as true the plaintiff in error is still liable on his 
agreement of lease. A further important factor in the 
consideration of this case is the location of the said 
apartment in question. The Westchester Apartments 
are undoubtedly the largest group of buildings for 
apartment dwellers in the City of Washington, each 
building being approximately eight stories high and 
contain about five hundred apartments. The j apart¬ 
ment of the plaintiff in error was 442-B, comprising 
a living room, bedroom, dinette, kitchen and bgth for 
which the plaintiff in error paid Seventy Seven Dollars 
and fifty cents ($77.50), per month. Furthermore, the 
management controlled, operated and supervised all of 
the said buildings except the immediate interior of the 
respective apartments. 

This case should be distinguished from the numerous 
cases involving Landlord and Tenant relationship 
where the tenant is liable for the surrender of premises 
in the same condition as received, ordinary wegr and 


i 
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tear, fire and storm, excepted, or the tenant has almost 
exclusive control and management of the premises, in 
that, in the present case before the Court, because of 
the special services offered, namely, dining room on 
premises, secretarial services at switchboard, excep¬ 
tionally large lobby, taxi-service, valet service, etc., the 
relationship could and should be classed as a semi-inn- 
keeper or hotel increasing the ordinary duties and obli¬ 
gations existing between Landlord and Tenant. This 
relationship is peculiar to the modern mode of exist¬ 
ence of the more exclusive class in demanding and pay¬ 
ing for greater comfort in their home. It is therefore 
submitted that the Westchester Apartments may just 
as well be placed in the same class as the Shoreham 
hotel, Wardman Park Hotel or other hostelery where a 
suite of rooms may be procured on a lease agreement. 

Counsel for plaintiff in error respectfully submits 
that the law laid down in the case of Pomeroy vs. Tay¬ 
lor, 9 N. Y. St. 514 holding: 

“A constructive eviction cannot be predicated 
on a tenant’s abandonment of premises because 
they are overrun with vermin, rendering them un¬ 
tenantable, since the tenant might have abated the 
inconvenience. ” 

is not applicable to the case before the Court for as 
alleged in the Affidavit of Defense, although every pos¬ 
sible effort was made to abate the nuisances, the 
Mother of the Plaintiff was unsuccessful. Because, to 
successfully do so, it would be necessary to remedy this 
inconvenience in the entire building and the attempts 
to exterminate the vermin in one apartment of five 
hundred was just a drop in the bucket. The law in 
Pomeroy vs. Taylor was and is good law, where the 


tenant can abate the inconvenience and has failed to 
do so. It is submitted that because of the conditions 
prevalent in and about said apartment, and knqwn by 
the respondents, their failure to remedy same Consti¬ 
tuted an eviction. In the case of Royce vs. Guggenheim, 


106 Mass., 201, 203, the Court, through Justicb Gray 
adopting the definition of an eviction given in Upton 


vs. Townsend, 17 C. B. 30, 1 Jur. N. S. 1089, 


where 


Jervis, C. J., said: 


“I think it may now be taken to mean this; not 
a mere trespass and nothing more, but something 
of a grave and permanent character, done by the 
landlord with the intention of depriving the tenant 
of the enjoyment of the demised premises.’’ 

And it therefore follows that where a constructive 
eviction is claimed, the intent of the landlord t<f) evict 
must appear, and such intent is a question of fict for 
the jury. (Dennick vs. Ekdahl, 102 Ill. App. 199j. 

The Court, in the case of Keating vs. Springer, 146 
Ill. 481, passing upon what constitutes an eviction 
stated as follows: 

“To evict the tenant according to the original 
signification of the word is to deprive him jof the 
possession of the land but the landlord, Without 
being guilty of actual physical disturbance jof the 
tenants possession, may yet do such acts hs will 
justify or warrant the tenant in leavifig the 
premises. The latter may abandon the premjises in 
consequence of such acts or he may continue to 
occupy them. If he abandons them then the cir¬ 
cumstances which justify such abandonment taken 
in connection with the act of abandonment itself 
will support a plea of eviction against an action for 
rent. 



6 


It is respectfully submitted by counsel that suffi¬ 
cient circumstances concerning the existing conditions 
of the apartment were alleged by plaintiff in error in 
his Affidavit of Defense to entitle him to submit said 
facts to a jury *to determine whether or not said cir¬ 
cumstances complained of taken in connection with the 
act of abandonment itself justified an abandonment of 
said apartment. 

Counsel therefore respectfully submits to the Court 
that the Municipal Court was in error in summarily 
causing a judgment to be entered against his client, and 
respectfully submits to this Court that on the facts set 
up in the Affidavit of Defense the plaintiff in error was 
at least entitled to present his witnesses and their testi¬ 
mony to a jury to determine whether in these modern 
days, with all of the devices known to mankind to 
remedy such an unhealthy, unsanitary and uninhabit¬ 
able condition as existed in this apartment, as well as 
the unbearable disturbances caused by neighboring ten¬ 
ants or their guests, the Mother of the plaintiff in error 
was justified in removing from the premises. 

Respectfully submitted, 

Dexny Hughes, 

Max L. Shulmax, 

Attorneys for Plaintiff in Error . 
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®ntte& States (Eourt of Appeals; 

FOE THE DISTRICT OF COLUMBIA.! 

I 

October Term, 1934. 


NO. 6254. 


Denny Hughes, Plaintiff in Error , 

vs. 

Westchester Development Corporation.! 

i 


IN ERROR TO THE MUNICIPAL COURT Oil THE 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 

i 

Defendant in error, plaintiff below, sued the jplain- 
tilf in error, defendant below, in the Municipal Court 
of the District of Columbia for Three Hundred Eighty- 
nine Dollars and Seventy-one Cents ($389.71), for rent 


i 



claimed to be due under a lease agreement between the 
defendant in error as landlord and the plaintiff in error 
as tenant. Defendant in error with its particulars of 
demand filed an affidavit of merit (R. 1) as permitted 
by rule of said court. Plaintiff in error as required by 
the rule of said court filed his first affidavit of defense. 
The legal sufficiency of the affidavit of defense was 
attacked by a motion for judgment, and upon the 
granting of the motion plaintiff in error, by leave of 
court filed a substituted affidavit of defense. The sub¬ 


stituted affidavit of defense was likewise attacked on 


the same ground, and upon the granting of the motion 
for judgment, plaintiff in error, by leave of court was 
allowed to file a second substituted affidavit of defense. 
This third affidavit of defense (Second Amended Affi¬ 
davit of Defense, R. 5) was likewise attacked by motion 
for judgment as insufficient, and after argument the 
motion was granted for a sum equal to five months rent 
or Three Hundred Ten Dollars ($310.00) of the 
amount sued for below. To the ruling of the court and 
the finding in favor of defendant in error no exception 
was taken by plaintiff in error. (R. 6) 


ARGUMENT AND AUTHORITIES. 

The affidavit of plaintiff in error, relied upon here 
and in the court below (R. 5) as stating facts consti¬ 
tuting a legal defense to the suit for rent under a lease 
agreement, stripped of unnecessary verbiage, merely 
sets up that at the time the apartment was first occu¬ 
pied, it was overrun by cockroaches, bugs and other 
insects; that the roaches, bugs and insects were so 
numerous around and in the apartment, that it was 
nearly impossible to use the kitchen and toilet facilities 


making the apartment dangerous to health and ijinin- 
habitable. That this condition was reported to agents 
of defendant in error and that the tenant likewise at¬ 
tempted to remedy the condition. The affidavit of de¬ 
fense further set out that during plaintiff in error’s 
occupancy of the premises for a period of six mcjnths 
under the lease that there could be frequently hbard 
in the apartment loud sounds of a radio, fights, danc¬ 
ing and other disturbances at various hours of thejdav, 
night and early morning; that said condition in| and 
about the apartment rendered it uninhabitable, unsani¬ 
tary and dangerous to the health of the occupants and 
that by reason of the condition complained of plain¬ 
tiff in error was constructively evicted from the prem¬ 


ises under lease. 

Plaintiff in error fails to cite one adjudicated (case 
in support of his propostion that the matters j and 
things complained of in his affidavit of defense consti¬ 
tute or make out a case of constructive eviction recog¬ 
nized in law. On the other hand counsel for plaintiff 
in error takes occasion to cite three cases in support 
of the proposition that the matters and things Com¬ 
plained of in the affidavit of defense do not, in law‘con¬ 
stitute or make out a case of constructive eviction. 
Counsel for plaintiff in error seeks to distinguish the 
facts in this case from those cited in his own brief! and 
admits that the law enunciated in Pomeroy v. Tvler, 
9 1\ T . Y. S. Repts., 514, is good law. In that cash the 
court said: | 

“The legislature, has passed a statute relieving 
tenants from common law obligations wher^ the 
demised premises have been destroyed by fire, 
tempest and other sudden and unexpected event, 
but the legislature’s sense of relief to tenant^ has 


4 


not yet .reached the case of mice, rats, bugs, 
roaches or other vermin and all questions as to 
them must be decided according to the wisdom of 
the common law. The inconvenience is one to 
which all more or less are subject at times, but 

with ordinary skill and attention mav be abated 

•> * 

by the tenant”. 

The case of Royce v. Guggenheim, 106 Mass. 202, 
8 AM. Rep. 322, cited by counsel for plaintiff in error 
in his brief has heretofore been relied upon by this 
court and cited with approval in determining what may 
constitute constructive eviction. In the case of Pinch¬ 
ing v. Wurdeman, 56 App. D. C. 223, 225, this court 
said: 
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file rule in this particular is stated in Royce 


v. Guggenheim, 106 Mass. 202, S AM. Rep. 322 
(cited in the brief of counsel for plaintiff in error) 
as follows: ‘Any act of a permanent character, 
done by the landlord, or by his procurement, with 
the intention and effect of depriving the tenant of 
the enjoyment of the premises demised, or of a 
part thereof, to which he yields and abandons 
possession, may be treated as an eviction * * * 
The mere fact that bv an act or default of the 
landlord, not unlawful in itself, nor accompanied 
with any intention to affect the enjoyment of the 
premises demised, they have been rendered unin¬ 
habitable; is not sufficient. It is now well settled, 
both here and in England, that in a lease of a 
building, or a dwelling house, or store, no covenant 
is implied that it should be fit for occupation. * * * 
And the English authorities, ancient and modern, 
are conclusive that, even where the landlord is 
bound by custom or express covenant to repair, 
and by his failure to do so the premises become 
uninhabitable, or unfit for the purposes for which 
they were leased, the tenant has no right to quit 
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the premises, or to refuse to pay rent according 
to his covenant, but his only remedy is by action 
for damages.’* 


It is submitted that the facts set forth and relied 
upon by plaintiff in error in his affidavit of defensp as 
making out a case of constructive eviction do not in 
any wise conform to the definition or come within! the 
rule laid down as to what acts of a landlord constitute 
constructive eviction. This court in citing with j ap¬ 
proval the law relating to constructive evictioii as 
enunciated in Royce v. Guggenheim, supra , as weljl as 
counsel for plaintiff in error who has taken occasion 
to cite the same case in his brief, must immediately 
appreciate that the affidavit of defense fails to sjtate 
any facts tending to show that anything was done bv 
the landlord with the intention and effect of depriving 
the tenant of the enjoyment of the leased premises. 
Certainly there was no act of a permanent character 
done by the landlord nor any alleged to have been 
done by him, and this together with intention toj de¬ 
prive the tenant, either in whole or in part from: the 
leased premises, would appear to be necessary to njiake 
out a case of constructive eviction. 

It will be noted in reading the affidavit of defense 
that it is not charged that the landlord was respon¬ 
sible for the presence of the cockroaches, bugs oif in¬ 
sects in the apartment leased to plaintiff in eifror. 
There is not the slightest suggestion made of wjiere 
the roaches and bugs originated, where they came from 
to the leased apartment or how they got there, ft is 
not stated that the landlord or its agents had coiktrol 
over all or anv part of the roaches, bugs or insectjs or 
that the landlord or its agents harbored or maintained 
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them or had control over any part of the premises 
where they were born, lived and multiplied. So far as 
may be determined from the allegations of the affidavit 
of defense the things complained of may have been 
brought into the premises by the moving or draying 
concern that moved plaintiff in error to the apartment 
complained of. 

Text writers in their writings and courts in their 

decisions have' rnanv times defined what constitutes 

•> 

constructive eviction. In addition to the definition 
adopted by this court in Pinching v. Wurdman (su¬ 
pra), are: 

“To constitute such a constructive eviction,— 
that is, an eviction not involving an actual ejection 
of the tenant,—there must be some act of a per¬ 
manent character done by the landlord with the 
intention and effect of depriving the tenant of the 
full enjoyment of the premises, to which the ten¬ 
ant yields. If this intention is absent, then the 
act, even though involving an entry' on the prem¬ 
ises, can at most be but a trespass, which will give 
the tenant a right of recovery in damages against 
the landlord.” (Tiffany on Real Property, vol. 1, 
page 127) 

“Generally speaking, in order to constitute such 
an eviction (Constructive) there must be some 
wrongful or improper act on the part of the land¬ 
lord, without the consent of the tenant of such 
grave and permanent character as to indicate an 
intent on ‘his part to deprive the tenant of the 
means of the use and beneficial enjoyment of the 
demises premises, and by reason of which act the 
tenant is in effect forced to abandon such prem- 
ses. * * * But it must be remembered that an essen¬ 
tial element of a constructive eviction is that the 
landlord must have been in fault in some matter 
constituting a serious interference of more or less 
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permanent character with the habitable condjition 
of the demised premises. The mere fact, there¬ 
fore, that such premises have for some chuses 
become uninhabitable after the tenant has tlaken 
possession and have been abandoned by hiijn, if 
said condition was not in anv sense caused bv an 
intentional wrongful act, or a negligent failure of 
the landlord to act, in violation of some legal iduty 
owed by him to the tenant, will not constitute a 
constructive eviction”. Leech v. Husbands ^Del. 
(1930), 152 At. 729.) Citing Hopkins v. Murphy, 
223 Mass. 477. Tiffanv on Landlord and Tenant, 
vol. 2, p. 185. 

“To constitute constructive eviction of a! ten¬ 
ant from a suite in an apartment house there [must 
appear intentional and wrongful acts on the part 
of the lessor or his servants or agents of shell a 
character as to deprive the tenant of the beneficial 
use or enjoyment of a whole or part of the deijnised 
premises.” (Longwood Tower Corp. v. Uloyle 
(1929), 267 Mass. 368.) 

In the case of Talbert v. English 156 Ind. 299, 59 
N. E. 857, the Court in defining what is necessalry to 
make out a case of constructive eviction said: j 

“The rule seems to be that while actual Exclu¬ 
sion of the tenant is not necessary, yet wliije the 
tenant’s right under the lease remain in foifcc, it 
must appear that the interruption by the landlord 
has for its object a dispossession of the tbnant 
and is so direct and positive, and so substantial 
and permanent in character as to operate j as a 
material and effectual exclusion of the tenant from 
the beneficial enjoyment of some part of the leased 
premises”. 

Again in the case of Havncr v. Smith, 63 Illi 430, 
that Court defining what constituted constructive 
eviction said: 
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“But to constitute an eviction, there must be 
more than a mere trespass by the landlord. There 
must be something of a grave and permanent char¬ 
acter done by the landlord with the intention of 
depriving the tenant of the enjoyment of the prem¬ 
ises/' (Italics ours) 

Judged bv ail the decisions known to counsel for 
defendant in error, the matters and things set forth in 
the affidavit of defense fail to show any of the neces¬ 
sary elements to make out a case of constructive evic¬ 
tion. 

Prior to the establishment of this court, the Su¬ 
preme Court of the District of Columbia, sitting in 
General Term was called upon to define and deter¬ 
mine in a suit for rent under a lease, what would con¬ 
stitute constructive eviction. In Thomas J. Fisher 
Company v. Lighthall, 4 Mackey 82 (D. C.): Plaintiff 
executed a lease of a furnished house to defendant, 
Lighthall at the rate of $100.00 per month for a period 
of one year. Defendant occupied the premises for 
several months and then claiming that the premises 
were uninhabitable surrendered the same to plaintiff 
who refused to accept such surrender. Defendant upon 
removal paid the rent for the period the premises were 
occupied by him. Suit was brought to recover the 
rent for the remainder of the term. 

Defendant offered to prove that after entry on the 
premises leased many defects were found to exist; that 
sewer gas penetrated the house from the sewer and 
illuminating gas escaped from the pipes; that the fur¬ 
nace and ranges had to be put in order; that the prem¬ 
ises were infested with ants from the basement to the 
garret, so that no articles of food could be protected 
from their depredation, and that these ants infested 


also the furniture in the house, by means of all o i which 
the house was unfit for human habitation. j 
The Supreme Court in General Term in deciding* 
whether the facts pleaded made out a case o^ Con¬ 
structive Eviction said: 

| 

“The lease contains the usual provisions. It 
contains no express condition or reservation in 
case the house proved to be unfit for habitation at 
the time he took it. Defendant claims, however, 
that the law establishes a condition, not meircly a 
covenant, but a condition that if a house! is let 
furnished and it is not in habitable state, the les¬ 
see may throw up the lease and abandon the prem¬ 
ises without liability to pay rent for the property. 

Such is not the law however. It might se|em to 
be a reasonable condition, and if we had to Estab¬ 
lish the law for the first time we might thjink it 
was a reasonable condition for the Courts j;o en¬ 
force, that property for human occupation sjhould 
be understood between the parties to be at| least 
healthy, yet parties chose to make their owfi con¬ 
tacts and we must leave them to that. Abcfut as 
much fraud would arise in the attempts df the 
tenants to break up the lease when they found the 
premises were disageeable as when the premises 
were not disagreeable; the law does not under¬ 
take to treat contracting parties as requiring 
nurses. We must apply here the ordinary rule 
which has always been understood to regulatje the 
contracts of parties to the letting of housesj viz., 
that there is no implied contract or condition; that 
the premises shall be habitable.” Judgment for 
plaintiff affirmed. 

The Lighthall case is the only known decision in 
this jurisdiction on constructive eviction arising finder 
circumstances similar to the case before the cburt. 
Plaintiff in error in arguing against the Lighthall de- 
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cision states that conditions under our present day- 
mode of living should make a different decision pos¬ 
sible by this court. Plaintiff in error does not argue 
that, the principle of law involved has changed since 
the decision in the Light-hall case as indeed it has not 
and the Lighthall case has been quoted with approval 
as recently as 1930 by the Superior Court of Delaware 
in the case of Leech v. Husbands, 152 At. 729. Plain¬ 
tiff in error makes no reference in his brief to this 
case nor does he seek to distinguish it from the present 
case where the facts set up in defense of a suit for 
rent are so nearly identical. The Lighthall case dealt 
with the leasing of a furnished house for use as living 
quarters and was furnished as such. In that case the 
court pointed out in its opinion that such a place and 
a lease thereof carried with it no implied covenant 
that it should be fit for human habitation and that the 
rule of caveat emptor applied. How much more so 
must this principle be true where the lease agreement 
is for an unfurnished apartment, where minute ex¬ 
amination and inspection may be made of the walls, 
floors, ceilings, closets, shelves, kitchen and toilet fa¬ 
cilities before or at the time the lease agreement is 
entered into. To make such a minute examination of 
the furnished house in the Lighthall case may have 
been decidedly impracticable. Nevertheless, the court 
in that case held that examination and inspection of 
the premises was a duty on the lessee, that the rule of 
caveat emptor applied even though the things com¬ 
plained of were alleged to be latent. 

As additional authoritv for defendant in error’s 

f 

contention that cock-roaches, bugs and insects in an 
apartment do not in law constitute constructive evic¬ 
tion counsel cites the following cases: 
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Hopkins, Trustee v. James J. Murpiy, 233 
Mass. 476, 13 A. L. R. 816. 

Vanderbilt v. Persee, 3 E. D. Smith 4^8. 
Pomeroy v. Tyler, 9 N. Y. State Repts., i514. 
Leech v. Husbands (Delaware 1930), 152 At. 

(729). ! 

Majestic Hotel Corp. v. Evre, 53 Appls. D|iv. 273, 
65 N. Y. S. 745. 

Jacobs v. Morand, 110 N. Y. S. 208. ! 

Naumberg v. Young, 44 N. J. Law 331.j 
Stanton v. Southwick (English 1920) 2j K. B. 
642. 

Griffen v. Freeborn, 181 Missouri Appls. 203. 
Longwood Towers Corp. v. Dovle, 267| Mass. 
368. 

Fifty Associates v. Berger Drv Goojs Co., 
(Mass. 1931) 176 N. E. 643. 

Seaboard Realty Co. v. Fuller, 67 N. Yl State 
147. 


Plaintiff in error in his brief also fails to cjte any 
adjudicated case bearing out the additional conten¬ 
tion that loud sounds of a radio, fights, dancing and 
other disturbances emanating from other apartments 
in the building at various hours of the day anql night 
constitute in law constructive eviction. Cejrtainly 
there is no allegation contained in the affidavit of de¬ 
fense going to show that the landlord was in aiiy wise 
responsible for these alleged disturbances or thgt such 
disturbances were caused by any of the landlord’s 
agents, servants or employees. In fact, plairitiff in 
error states on page six of his brief that tLje dis¬ 
turbances complained of were caused or majde by 
neighboring tenants or their guests. This being true 


the law regarding such is and has been very w^ll set¬ 
tled both by this court and in all other jurisdictions. 
In the case of Applebaum v. Kidwell, 56 App.i D. C; 
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311, this court in passing upon the liability of a land¬ 
lord for disturbances to a tenant through no cause or 
fault of the landlord said: 

“As we understand the law a landlord is not 
liable to his tenant for interference by third per¬ 
sons with the tenants possession and business, 
when no wrongful act of the landlord is shown.” 

The above quotation taken from a case before this 
court would seem to be the universally accepted law 
and applies with particular force to conditions of the 
present day where thousands of urban dwellers live in 
modern multiple apartment dwellings. The following 
cases would seem to be directly in point on the facts 
suggested in the affidavit of defense. Elev v. L. & L. 
Manufacturing Company, 30 Georgia Appeals 595— 
118, S. E. 583, was an action for rent under a lease. 
There was a judgment for the plaintiff and upon ap¬ 
peal the same was affirmed, the court saying: 

“In an action for rent by a landlord, a plea 
that the defendant rented an apartment in an 
apartment house, that tenants in other apartments 
were so noisy and disorderly at night as to pre¬ 
vent the defendant and his family from resting 
or sleeping, that the defendant complained to the 
landlord, who promised to abate the noise, but 
did not do so, and that the defendant, because of 
the noise, was forced to leave the premises, was 
insufficient to establish constructive eviction. This 
is true, although the lease contained a stipulation 
that no tenant should by his conduct disturb or 
annoy another tenant and although under the 
terms of the lease the landlord had the right to 
eject any tenant violating its terms. Co-tenants 
under the law are strangers to each other; And 
where a tenant who has exclusive possession of 
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an apartment annoys and disturbs another tenant, 
the disturbing tenant and not the landlord is 
liable/’ | 

j 

i 

The Georgia decision above is supported by !Katz 
v. Duffy, 261 Mass. 149, 158, N. E. 264, and Stewart 
v. Larson 199 Michigan 497, 165 N. W. 716, apd in 
each of these cases arising in widely separated Juris¬ 
dictions it was held that directed verdicts fob the 
plaintiff was proper. 

In the case of Sefton v. Juilliard, 91 N. Y. Si 348, 
wherein in a suit for rent under a lease agreement, 
the defendant pleaded constructive eviction, to wit; 
constant piano playing within the building in violation 
of defendant’s lease agreement with the landlord, the 

i 

Supreme Court in Appellate Term, in reviewing the 
judgment of the lower court said: 

“In an apartment house where therb are 
numerous tenants a distinction exists betweeb acts 
done in the apartments of the tenants apd |those 
committed in the halls and other parts of the build¬ 
ing over which the owner retains control. 'As to 
the former the individual tenants are responsible 
as to the use thereof. And as to the latter the 
owner must answer for the manner of and tise to 
his tenant.” 

I 

The above decisions are further supported by the 
following authorities: 

Jones on Landlord and Tenant, 360-361] 

18 Am. & Eng. Enc. of Law (2nd Edition), 226, 
625. 

Parker v. Munn, 29 Ga. Appls. 420, 115 S. E. 
926. * I 

Paterson v. Bridges, 16 Ala. Appls. 54, y5 So. 
260. 
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CONCLUSION. 

Plaintiff in error savs that on the basis of the state- 
ments contained in his affidavit of defense that the 
court below erred in not allowing him to present his 
witness and their testimony to a jury. Counsel for 
plaintiff in error by reason of the long delay in filing 
the affidavit here under consideration precluded him¬ 
self from requesting or obtaining a jury trial had the 
affidavit been held sufficient and the motion for judg¬ 
ment denied. The presentation of witnesses before 
the court sitting as both judge and jury would have 
gained the plaintiff in error nothing, since under the 
law as determined in the Lighthall case testimony in 
support of the things set up in the affidavit of defense 
as constituting constructive eviction would not have 
been allowed. And under the decisions of Katz v. 
Duffy and Stewart v. Larson (supra) if such testi- 

monv had been allowed a motion for a directed verdict 
* 

or finding for the landlord would have necessarilv 
followed. 

It is respectfully submitted that there was no error 
committed by the trial Judge in finding for plaintiff 
for want of a sufficient affidavit of defense. The trial 
Judge or Judges in ruling as a matter of law as each 
of them did that the affidavit of defense failed to state 
a legal defense to the action of the plaintiff acted with¬ 
in their province and with due regard to the right of 
the plaintiff in error and the law governing such cases. 

Respectfully submitted, 

James E. Shifflette, 

Attorney for Defendant in Error. 



